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court’s overruling of his motion for a new trial on the merits. Relying on the “law of the case”
doctrine, the Court of Criminal Appeals affirmed the trial court’s judgment. We granted the
defendant’ s application for permission to appeal and now hold that the Court of Criminal Appeals
properly determined that the law of the case doctrine barred thetrial court from granting Jefferson’s
motion for anew trial. The Court of Appealsis, therefore, affirmed.
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OPINION



This case is before the Court upon the jury’s resentencing of the defendant to life
imprisonment for first degree premeditated murder. Thedefendant contendsthat thetrial court erred
in overruling his motion for anew trial on guilt or innocence before cons dering resentencing. For
the reasons stated below, we conclude that the trial court did not err in overruling the defendant’s
motion.

We begin with a summary of the proceedings. The homicide that led to this prosecution
occurred June 15, 1968, in Nashville. The defendant wasfirst triedin 1969; thisended inamistrial.
Inthesecondtrial, heldin January 1971, the defendant was convicted of first degree murder and was
sentenced to ninety-nineyearsinthe penitentiary. After lengthy post-trial litigationin both the state
and federal courts the United States District Court for the Middle District of Tennessee granted
habeascorpusrelief and vacated the conviction. Thedefendant was subsequentlyre-indicted on July
24,1992

Trial began in August 1993, and at the conclusion of the State’s proof, the trial court
dismissed the felony murder (robbery) count on the ground that it was duplicitous of the felony
murder (larceny) count. At the appropriate point, the trial court instructed the jury, stating the
elements for each of the four first degree murder counts (three felony murder counts and one
premeditated murder count). Additionally, thetrial court instructed the jury on thelesser-included
offense of second degree murder. Thetria court informed the jury that if it found the defendant
guilty of first degree murder, sentencingwas to be accomplished “ by setting his sentence at life or
a specific term of years of from twenty years to life.” The jury returned a verdict finding the
defendant guilty of premeditated first degree murder and sentenced himto forty yearsimprisonment.

Because the sentencing satute had been decl ared unconstituti onal, the only legal sentence
onaconvictionfor first degree murder waslifeimprisonment. Miller v. State, 584 S.\W.2d 758, 765
(Tenn. 1979). Accordingly, on August 20, 1993, the day following the trial, the State moved to
correct the judgment. In its motion, the State contended that the only sentence possiblefor first
degreemurder wasalife sentence, so that theforty-year sentenceimposed by thejurywas, therefore,
invalid. The State asked the trial court to correct the judgment by entering a sentence of life
imprisonment. In response, the defendant moved for an order compelling the Stae to submit a
sentencing judgment form reciting the forty-year sentence imposed by the jury. The tria court
granted the State’ s motion and modified the sentenceby imposing aterm of life imprisonment.

Thedefendant appeal ed the conviction and sentence. The Court of Criminal Appealsrejected
the challenges to the conviction but found the original sentence of forty yeas to be illegal and
therefore void. It recognized that once a jury is discharged its verdict cannot be amended or
corrected by the trial court as to the grade of the offense or the sentence imposed. The Court of
Criminal Appealsconcluded that thetrial court did not havethe authority to changethejurysverdict
from forty yearsto life imprisonment.

The Court of Crimind Appeals' s opinion specifically held as follows:



Sincethejury found the appellant guilty of premeditated murder and
the evidence contained in the record supports the verdict, the verdict
of the jury finding the appellant guilty of premeditated murder is
affirmed. However, this case must be remanded to the trial court for
anew sentencing hearing.

State v. Jefferson, 938 S.W.2d 1, 3-5 (Tenn. Crim. App. 1996). The defendant’s application for
permission to appeal to this Court was denied.

On remand to the trial court, the defendant filed a motion to impanel ajury for the purpose
of determining his guilt or innocence. Following a hearing, thetrial court denied this motion. On
July 14, 1997, ajury was impaneled for the sentencing hearing. The jury sentenced the defendant
to life imprisonmert.

On appeal from this sentencing hearing, the Court of Criminal Appeals affirmed the trial
court’sdenial of ajury tria asto the defendant’ s guilt or innocence. Relying upon the “law of the
case” doctrine, the Court of Criminal Appealsheldthat thetrial court wasbound by theintermediate
court’ s previous decision affirming the conviction and remandi ng the case solely for resentencing.

InMemphisPubl’ g Co. v. Tennessee Petroleum Underground Storage Tank Bd., 975S.W.2d
303 (Tenn. 1998), we addressed the “law of the case” doctrine. The following principles quoted
from Memphis Publ’ g Co. govern the outcome in the pending case:

The phrase “law of the case” refersto alegal doctrine which
generally prohibits reconsideration of issues that have already been
decided in aprior appeal of the same case. In other words, under the
law of the case doctrine, an appd|ate court's decision on an issue of
law isbinding in later trials and appeds of the same case if the facts
on the second trial or appeal are substantially the sameasthefactsin
the first trial or appeal. The doctrine applies to issues that were
actually beforethe appdlate court in thefirst appeal and toissuesthat
werenecessarily decidedby implication. Thedoctrine doesnot apply
to dicta

The law of the case doctrine is not a constitutiond mandate
nor alimitation on the power of acourt. Rather, it isalongstanding
discretionary rule of judicial practice which is based on the common
sense recognition that issues previously litigated and decided by a
court of competent jurisdiction ordinarily need not berevisited. This
rule promotes the finaity and efficiency of the judicial process,
avoids indefinite relitigation of the same issue, fosters consistent
results in the same litigation, and assures the obedience of lower
courts to the decisions of appellate courts.
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Therefore, when an initial appeal resultsin aremand to the
trial court, the decision of the appellate court establishes the law of
the case which generally must be followed upon remand by the trial
court, and by an appellate court if a second appeal is taken from the
judgment of the trial court entered after remand. There are limited
circumstances which may justify reconsideration of an issue which
was [an] issue decided in aprior appeal: (1) the evidence offered at
atrial or hearing after remand was substantially different from the
evidence in the initial proceeding; (2) the prior ruling was clearly
erroneousand would resultinamanifest injusticeif allowed to stand;
or (3) the prior decision is contrary to achangein the controlling law
which has occurred between the first and second appeal.

Memphis Publ’g Co., 975 SW.2d at 306 (internal citations omitted).

Jefferson’s case falls under neither the first nor the third exception to the law of the case
doctrine. The only possible exception in which Jefferson’ s case could fall isthe second exception;
that is, whether “the prior ruling was dearly erroneous and would result in a manifest injustice if
alowed to stand.” |d. (emphasis added). This exception requires a two part showing. First, a
defendant must show that the prior decision was clearly erroneous. |If the defendant succeeds, he or
she must then prove tha the clearly erroneous decision “would result in a manifest injustice if
allowed to stand.” Thus, to prevail under this exception Jefferson must show that the Court of
Criminal Appeals’ srulingwasboth clearly erroneousand would lead to manifest injustice. Wemust
first decide, therefore, if the Court of Criminal A pped s's decison was “ clearly erroneous.” In
answering this question we turn to the precedent of this Court. We find the issue resolved by our
decision in State v. Cook, 816 SW.2d 322 (Tenn. 1991).

In Cook, the trial court, pursuant to Tenn. Code Ann. 8§ 40-35-201(b), now repealed,
instructed the jury as to the defendant’ s possible sentences as a Range | offender when the court
should have instructed the jury asto thedefendant’ s possible sentences asaRange Il offender. We
held that such an error was prejudicial, and we remanded the cause to thetrial court for anew trial.

Inthis case, thetrial court erroneously instructed the jury under a statute already found to be
unconstitutional. Such a situation is analogous to Cook. Indeed, the Court of Criminal Appeals
should haverelied on Cook and remanded the casefor anew trial. Wefind, therefore, that the Court
of Criminal Appeals's decision was clearly erroneous because the court failed to follow the
precedent of this Court.

Having determined that the Court of Criminal Appeals’ s decision wasclearly erroneous, we
must next determineif the decision would result in manifest injusticeif allowed to stand. A Ithough
Jefferson does not specifically address this issue, he cortends that if the jury had been given the
proper instruction as to thesentence for first degree murder, it is possiblethat the jury would have
convicted him of the lesser included offense of second degree murder.
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We find Jefferson’s contention without merit, for at no time during the 1993 trial did
Jefferson suggest to the jury that the killing could have constituted second degree murder. Thetrial
judge, nonethel ess, instructed the jury asto the elements of second degree murder, and we conclude
that the jury had, indeed, the opportunity to convict Jefferson of second degree murder.

Moreover, after reviewing the record, we find that the evidence adduced at trial
overwhel mingly supports Jefferson’ sconviction for first degree murder. Indeed, inthelong history
of this case, Jefferson has been twice convicted by ajury for first degree murder.* Accordingly, we
find that no rational jury could have found Jefferson guilty of second degree murder.

For these reasons, we find that the Court of Criminal Appeals's decison did not result in
manifest injustice This case, therefore, does not fall under the second exception to the law of the
case doctrine, and the Court of Criminal Appeals properly affirmed the trial court’s denial of
Jefferson’s motionfor anew trial.

For the reasons articulated above, the Court of Criminal Appealsproperly affirmed thetrial
court’s denial of Jefferson’s motion for anew trial. The Court of Criminal Appealsis, therefore,
affirmed.

The costs of this appeal are taxed to the defendant, James Thomas Jefferson, for which
execution may issue.

ADOLPHO A. BIRCH, JR., JUSTICE

lAs previously noted, Jefferson was tried and convicted of first degree murder in 1971. His conviction was
subsequently vacated by the United States District Court for the Middle District of Tennessee.
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